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It is a great pleasure for me to attend for the first time the JAA/FAA International Conference and I would like to thank the JAA for having invited the European Commission to this opening session. 

It is however not the first time that the Commission is involved in that yearly event. As soon as indeed the so-called Regulation 3922/91 on technical requirements and administrative procedures in the field of civil aviation was adopted, we developed a keen interest in the harmonisation work jointly managed by the JAA and the FAA, because it had an impact on rules that had become EU law through that regulation. You have therefore seen some Commission’s officials attending several of these conferences since then. As discreet as that participation could have been, it contributed significantly to our understanding of the strong co-operation spirit which prevails in this sector, not only among regulators, but also between them and the Industry. It also helped us realising how strong the support was in the whole aviation Community for the building of a single aviation safety authority in Europe.

From then the European Commission started developing several options to reach that goal. In this forum you have been regularly informed of our patient and constant efforts to build a system providing for the desired unity of decision while respecting constitutional constraints on the delegation of executive powers.

I know that many of you have shared our hopes and deceptions on this difficult path to changing institutions. Nevertheless, as long or frustrating as it could have been, we have now decided on a solution, at least in legal terms, and we have to make it work. That implies that action is taken in three main domains of activity:

-
the physical establishment of the European Aviation Safety Agency;

-
the completion of the regulatory framework; and
-
the integration of the EU system in its international environment.

As it was in the development and the adoption of the EASA concept, the European Commission is a key player in these three domains and I will try to explain why.  By emphasising the role of the Commission, I do not want to underestimate neither the role of the Member States in the development of the rules through the EU decision making process and in their enforcement nor the task of the Administrative Board, already described by its Chairman; I fulfil only the task devoted to me by the programme of this conference. 

1) The establishment of the Agency
As you have understood from the presentation of its Chairman, 
Mr. Schmidt, the Management Board is the main body in charge of the setting of the foundation for the executive part of the Agency, which actually will exercise the powers of the Agency in its fields of competence: the Executive Director and its staff.

That Board however cannot execute its tasks without a minimum of administrative support. Since the authorising officer entitled to execute the budget of the Agency is the Executive Director, pending his/her appointment, the Agency can neither hire the necessary staff, rent office spaces, buy equipment, nor pay for telecommunications facilities, … the Commission therefore has decided to provide the Management Board with the necessary support until the Agency is able to work on its own. We then:

-
host the Management Board and provide it with secretariat support;

-
have hired 8 and soon 12 auxiliary staff to execute essential administrative functions of the Agency; and
-
provide office space and all related facilities to this embryo of Agency and have made arrangements to continue to do so for a team which could be as large as 120 people by the end of 2004.

Apart from these practical details, the Commission, although in a minority position in the Board, has an essential role to play in the shaping and the adoption of the Board’s decisions.

I want here to recall that the Agency is neither an intergovernmental body nor an informal club; it is a Community body in which the legislator has been willing to give executive powers to only one person, the Executive Director, provided it acts in full independence. The role of the Management Board is therefore not to influence the Executive Director, but to ensure that he/she acts with the independence imposed by the legislator.

As you know, we in the Commission are the watchdogs of the Treaty and of acts taken for its implementation. This is the reason why the legislator has given the Commission a special say in certain domains:

-
the appointment of the Executive Director;

-
the budget and its execution;

-
the outsourcing policy,
where the Board can only decide on a proposal of the Commission or in agreement with it. As an example, the Agency could not decide to outsource certification tasks to Member States administrations without the consent of the Commission.

In addition to that we have to ensure that the decisions of the Management Board do not affect the independence of the Executive Director, otherwise we would have to go to the Court of Justice and contest the legality of such decisions. That would be the case for example if the Management Board were to decide on procedures which would impose on the Executive Director to submit its acts to any kind of Committee before issuing them.

2) The regulatory framework
As you have certainly realised the EASA Regulation gives new powers to the Commission for complementing the set of binding measures required to regulate civil aviation safety and environmental protection, as well as for detailing how the Agency will exercise its powers. That covers:

-
the adoption of implementing rules specifying the technical requirements and administration procedures for the issuing of certificates, approvals of licences;

-
the adoption of the process to be followed by the Agency to verify that Member States apply the EASA Regulation and its implementing rules correctly;

-
the adoption of the fees and charges regulation specifying the charging policy of the Agency;

-
the adoption of the appeal process, including lists of members of the Board of appeal.

As it is the norm in the Community system, the exercise of such powers is subject to what we call in our jargon, a “comitology procedure”. This means that before taking its decision the Commission shall get prior approval of a Committee of Member States acting by qualified majority voting. In case of disagreement between the Commission and the Committee, arbitration is made by the Council of ministers.

As the EASA Regulation requires the Agency to be operational by 28 September 2003, the Commission shall adopt the necessary implementing rules before that date. In normal circumstances, in the future, the Commission expects the Agency to prepare everything in advance, following the procedures which would allow building consensus, so that its role can concentrate on policy questions if necessary. Unfortunately the start up phase does not allow us to rely on the Agency if we want to meet the target date. We have, with the help of JAA and Member States colleagues, organised the drafting of the necessary rules and we will have to continue until they are adopted.

In parallel, because the Agency and the Member States cannot undertake their functions in the new framework without additional regulatory material, the certification specifications and guidance material, we are preparing such material, following the same co-operative process, on behalf of the Agency.

For these tasks we desperately need the help of the JAA and we hope that they will continue to provide us with the necessary manpower to finalise the work in due time.  I want to take the opportunity of this Conference to pay tribute to the Central JAA and to the national administrations for their active contribution to the preparation of this rule.  It illustrates the collective commitment to make this Agency operational and efficient.

3) The international environment
As I told you earlier, thanks in particular to events like this one today, the Commission is fully aware of the international and co-operative nature of civil aviation. We have therefore always underlined the absolute need for integrating the new EU system in its international environment. This is reflected in several articles of the EASA Regulation. Very early in the process we have also initiated contacts with our main partners to examine means to maintain and strengthen the existing co-operation.

As you probably know, the Community as such has legal personality and can contract on its own international obligations. When it so decides, the Commission is the Institution representing the Community abroad; in particular it is the one which negotiates international agreements. Although the EASA Regulation recognises some powers to the Agency to conclude working arrangements with international organisations and third countries’ administrations, the Executive Director can only act under Community control. This means that the Commission shall verify that such arrangements are within the limits of the powers delegated to the Agency and do not affect Community policies and positions vis-à-vis such international organisations or third countries.

It is in that context that the Commission’s staff have had exploratory talks with other European countries to examine whether they could join the EU system or if other form of lower co-operation would be more appropriate to individual situations.

For ten of them, the perspective is now clear; they will soon be members of the European Union and we only have to consider how to fill a small timing gap.

For three of them, Norway, Iceland and Switzerland, existing association agreements with the Community provide the legal basis for a strong partnership. The draft decisions to be taken by the Joint Committee of these agreements to formalise such association are ready and it is now in the hands of these countries to expedite things before 28 September 2003. By that date substantive parts of Regulation 3922/91 which constitutes the basis of our co-operation in the field of aviation safety will disappear; that would create a significant gap in the balance of commitments under these agreements and we hope we can avoid addressing its consequences.

As all the above mentioned options imply a transfer of executive powers to the Community and the Agency, it is possible that some European countries cannot accept them for constitutional reasons. To maintain in such cases the co-operation established under the JAA system, we in the Commission, have advocated for the so-called Option 3 that will be presented to you by Mr. Sciacchitano. We also think that its implementation requires that the Agency itself becomes member of the JAA so as to preserve the system of mutual acceptance of certificates established by the JAA.

In parallel we have had intensive exploratory talks with the FAA and Transport Canada, our main regulatory partners, to explore ways and means to ensure the continuity of the flow of aeronautical products and services. I think that it is now clear in our relations with these two partners, that we should aim at concluding aviation safety bilateral agreements at Community level to supersede existing ones at national level. It is equally clear that the entry into force of such agreements is unlikely to happen before the Agency takes over its responsibilities. We have therefore worked very hard with experts from Member States, the FAA and the industry to devise a transfer policy which would provide for a seamless technical transition and re-assure the whole aviation Community that the Agency will draw from the recognised expertise of Member States to execute its tasks. We have now to find a legal basis for the implementation of this transfer policy in our bilateral context and a political understanding on how we will move from that basis to a fully-fledged bilateral agreement. I am fully aware that the industry on both sides of the Atlantic want to keep their current approvals and privileges, but I also know that there is currently unbalance in the commercial exchanges and in the treatment of some of our Member States. Political agreement for the continuation of existing practices is therefore not granted if no certainty is given that all perceived differences of opportunities are eliminated soon. We have therefore devised with our FAA colleagues a confidence-building process that would lead to such elimination. We need now to provide certainty for its actual implementation in a reasonable timeframe.

To conclude I want to draw your attention to the fact that the adoption of the EASA Regulation is not the end of the Community process;  it is a new start with the aim to make the safety rules more efficient and their implementation stricter to the benefit of the aviation sector.  The creation of this Agency has to be seen as the expression of the political will in the Council of Ministers and in the European Parliament to provide the air transport activities with a consistent regulatory framework covering not only safety but also security, environment, ATM and soon external relations. This Agency should also contribute to international co-operation so as to reinforce air transport safety world-wide.  

I therefore experts that the Agency will pursue this initiative takent 20 years ago by the JAA and the FAA.  Given the generous hospitality provided by the Icelandic authorities, I have no doubt that despite its location provisionally in Brussels, good reasons will justify coming back here.  
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